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A growing, technologically-driven phenomenon has raised intriguing and challenging questions about the scope with which school and University administrators may restrict or penalize students who have created websites or are using the Internet (such as Myspace.com) as a way to criticize or disparage their schools. On the one hand, in a post-Columbine era, school and University administrators look to protect their staff and students from disruptive, threatening and embarrassing material posted on such websites. On the other hand, students have protection and rights under the First Amendment, which under certain circumstances, may prohibit restriction. These materials will introduce the reader to the legal background explaining the state of the law, as well as review recent caselaw.

Most of the reported student website and Internet cases and issues deal with middle and high school settings. However, the concepts and examples carry over to higher educational settings. Where appropriate, the materials will indicate issues specifically dealing with colleges and Universities.

I. Historical and Legal Background of Student Publications
As long as there have been student newspapers, there have been opportunities for students to publish so-called underground or alternative publications not endorsed by school officials. Often, these publications raise controversial subject matter, some of which is either embarrassing or otherwise critical of the administration (or teachers or other students). Coupled with this is the rise of student protests, which gained significant ground during the socially turbulent 1960s. The applicable legal concepts are first articulated and addressed by the Courts during this time. The law governing student websites is fundamentally based on the cases involving student protests and publications (both official and "underground"), and so, it is necessary to begin with an overview of these cases.

To begin, the First Amendment to the U.S. Constitution states:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

U.S. Const. Amend. I (emphasis added).

A. On-Premises Speech
1. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969).

This case represents the high-water mark for First Amendment protection of students in the schools.
 In 1965, several students wore black armbands to school, protesting the U.S. involvement in the Vietnam War. School officials suspended these students, who then sued on the basis that the district's actions infringed on their First Amendment right to engage in symbolic speech. The case moved along the court system until the U.S. Supreme Court, which held in favor of the students, considered it. Tinker is best known for the oft-quoted phrase that students do not "shed their constitutional rights to freedom of speech or expression at the schoolhouse gate." Id. at 506 (emphasis added). The High Court found it significant that the school officials could present no evidence that wearing the armbands disrupted the school environment. Thus, the Tinker rule is that students retain their First Amendment rights in school unless school authorities can demonstrate facts leading to "forecast substantial disruption of or material interference with school activities, and no disturbances or disorders on the school premises in fact occurred." Id. at 514.

Seventeen years later, however, the Supreme Court found in favor of school officials who disciplined a student whose speech before a school assembly included sexual references. Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986). Here, the Court distinguished between the purely political speech in Tinker with the student's vulgarity, holding that it is within the ambit of school officials' authority "to prohibit the use of vulgar and offensive terms in public discourse." Id. at 683. Historically, political speech generally enjoys the highest First Amendment protection, even when the views are offensive.

2. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).

Hazelwood represents a marked departure from the Tinker analysis, and restricted students' First Amendment rights at school. A school official pulled two controversial student articles from the school newspaper; one dealt with teen pregnancy and the other with the effect of divorce on teens.
 
The Court found that when school authorities utilize editorial control in "school-sponsored" expressive activities, that control is legitimate as long as it is "related to legitimate pedagogical concerns." Id. at 273. Essentially, the Court divided student speech into two, broad categories: a) speech initiated by students, and b) school-sponsored speech. If speech falls in the first category, then the Tinker "substantial disruption" rule applies. If in the latter category, then the Hazelwood rule applies. It is usually easier to satisfy the Hazelwood analysis. Hazelwood has remained a controversial decision, and some states have since passed what essentially amounts to anti-Hazelwood legislation.
 
Colleges and Universities faced a lawsuit very similar to Hazelwood in scope. Kincaid v. Gibson, 236 F.3d 342 (6th Cir. 2001), concerned Kentucky State University's student-produced yearbook. University officials seized copies of the 1992-94 yearbook, objecting to its content and quality. Specifically, they objected to the color of the cover, which was different from the school's official colors, its theme of "Destination Unknown," and the inclusion of pictures of current events and public figures unrelated to the University. The University argued that the yearbook was a "non-public forum," and so, it had the right to control access based on its subject matter. Id. at 352-53.
 
The entire Sixth Circuit Court of Appeals, which ruled against the University, held that the yearbook was a "limited public forum and so, the University as a government entity had less control over it. Id. at 357. "We will not sanction a reading of the First Amendment that permits government officials to censor expression in a limited public forum in order to coerce speech that pleases the government," the Court concluded. Id. at 355.
 
B. Off-Premises Speech
Up to now we have looked at student speech in the context of its occurrence on school property. The following cases consider official reaction to school speech occurring off school premises.

1. Klein v. Smith, 635 F. Supp. 1440 (D. Me 1986).

In Smith, a student made an inappropriate gesture to a teacher in a restaurant parking lot. Because this occurred off campus, and the teacher was not acting in his official capacity, school officials were judged to lack the jurisdiction to discipline the student. The incident did not involve nor was associated any school activity.

2. Thomas v. Board of Education, 601 F.2d 1043 (2d Cir. 1979).

The 2d Circuit Court in Thomas dealt with an underground student newspaper produced mainly off campus.
 
The newspaper contained sexually related articles and also parodied school officials. It was also sold off campus. The students who produced this newspaper were punished, triggering a lawsuit and ultimately this decision in favor of the students.

The Court based its decision on the "supposition that the arm of authority does not reach beyond the schoolhouse gate." Id. at 1044.
 
Restricting speech in the general community "where the freedom accorded expression is at its zenith" puts school officials in the same position as any other government official, and subject to the same rules. Id. at 1050. However, Thomas also recognized that such discipline could be imposed if students "incites substantial disruption within the school from some remote locale." Id. at 1052, n.17.

C. Public / Private Distinction.

The cases we have been considering thus far have all dealt with public school systems, which operate as a governmental subdivision, like a city or town. So, Constitutional guarantees and laws apply within public school systems. Private schools legally have a greater degree of latitude in restricting and disciplining student speech both within and outside its premises. This is because private schools are not government entities.

Of concern to private school authorities and their lawyers are whether statements made in their handbooks, policies and catalogs contain statements allowing for the right of students to freely express themselves. Sometimes these handbooks, policies and catalogs constitute a contract, and so, legal rights independent of constitutional ones may exist.
 
Private schools are under just as much social pressure from its students and parents concerning free speech rights that public schools are. Students from private schools ultimately need to operate in the wider world, and so, adopting a balance of free speech concerns with the concerns of the school is preferable in the larger sense.

The Tinker-Fraser-Hazelwood rules, coupled with the on- and off-campus location of student speech, forms the basis of overall First Amendment analysis of student speech.
II. Student Websites, the Internet and the First Amendment
The advent of the Internet in the 1990s caused an explosive change in a wide range of activity. In 1991, there were reportedly only 50 websites. Now, there are well over 50 million in the span of only 15 years.

Schools have been on the forefront of preparing students to be technologically aware and trained in using and programming computers. It is probably no surprise that students sometimes take this information and experiment on their own, away from the gaze of teachers and school officials. Thus, the tradition of an underground or alternative newspaper has been transported to cyberspace.

The treatment of students' First Amendment rights vis-a-via their websites is still a developing area of law, and no case has yet reached the U.S. Supreme Court. Thus, with little legal guidance for a new twist on an old problem, many school officials and attorneys are left to attempt to fashion solutions on their own.
 
Monitoring and regulating student websites would probably not have the same importance or urgency now had it not been for the infamous Columbine shootings, where at least one of the assailants maintained a website containing some of his thoughts and intentions.
  As a result, the 1990s also saw the initiation of various "zero tolerance" policies concerning school behavior.

The combination of new and powerful communications technology; lack of substantial legal guidance; the threat of Columbine-like violence; and zero tolerance policies have all made for an emerging issue over the past ten years. Concerns for school-place safety have been injected into a debate that was more concerned about protections for political speech.

Because of Hazelwood, most schools now have editorial control over "school sponsored" speech, such as its official newspapers. This analysis is extended to websites set up on a school district's computer system, as it is school sponsored. The main concern lies in the school district's ability to censor or discipline a student who has set up a website off-campus.
A. Off Campus Student Website Cases
These are cases that have been litigated in the courts.

1. O'Brien v. Westlake City Schools of Education, No. 1:98CV 647 (E.D. Ohio 1998).

16-year old junior created a website from his home, insulting his band teacher, entitled "raymondsucks.org." A 10-day suspension was imposed, resulting in a failing grade in Band and lowered grades in other classes. The student brought a lawsuit and was granted a temporary restraining order. The School District ultimately settled with the student, agreeing to pay him $30,000, expunging the suspension from his record, and a letter of apology

2. Beussink v. Woodland R-IV Sch. Dist., 30 F. Supp. 2d 1175 (E.D. Mo. 1998).

Home based website was created by a junior, which was "highly critical" of the school administration, and used vulgar language. Upon learning of and viewing the website, the school suspended the student for 10 days. The Court utilized the Tinker analysis in finding for the student, even though the website was not distributed at school nor did it advocate any "on campus activity." The principal testified that the discipline was a result of his dislike of the site's content, as opposed to any substantial disruption at the school. The Court noted that there are tensions between the freedom of speech and the ability of schools to determine discipline necessary for an orderly learning environment. In this case, at least, the "public interest is not only served by allowing [the student's] message to be free from censure, but also by giving the students ... this opportunity to see the protections of the United States Constitution and the Bill of Rights at work." Id. at 1182.

3. Emmett v. Kent Sch. Dist. No. 415, 92 F. Supp. 2d 1088 (W.D. Wash. 2000).

Honor student created a website from home, the "Unofficial Kentlake High Home Page." Unique among the cases reported or discussed, this webpage apparently contained a statement disclaiming school sponsorship and noted it was for entertainment purposes only. The site had two mock obituaries of the student's friends, and allowed visitors to vote on who would die next. The media first reported on the student's site, describing that it contained a "hit list," and the student immediately removed the page in response to the story. The school responded with fast-tracking expulsion, and then backtracking to a 5-day suspension, and a lawsuit then ensued. The Court distinguished the facts here from those in Fraser and Hazelwood. This was not like the vulgarity during a school assembly, as in Fraser; nor was this speech in connection with a class or school project, like the classic high school sponsored official newspaper fact pattern found in Hazelwood. Unfortunately for the school officials, they failed to show that the website was "intended to threaten anyone, ... or manifested any violent tendencies whatsoever." Id. at 1090. The Tinker analysis prevailed, as no substantial disruption was found. The School district later settled with the student, by removing the suspension from the student's records, paying for his attorney's fees, and $1 in damages.
 
4. Beidler v. North Thurston Schl. Dist. No. 3, No. 99-2-00236-6 (Wash. Supr. Ct. July 18, 2000).

Remarkably similar facts as in Beussink. Student's home-based webpage targeted a school administrator, showing the individual at a Nazi book burning, drinking beer and spraying graffiti, among other things. Emergency expulsion was initiated, and the student transferred for the balance of his junior year. The student brought a lawsuit, and won a temporary restraining order. Examining both Fraser and Hazelwood, the Court found this situation was in no way analogous to the school assembly situation in Fraser, and did not involve school-sponsored speech as found in Hazelwood. Id. at 3-5. Going further, the Court held that even if the speech were defamatory, that would not justify imposing discipline here, as this was a case based on a violation of the First Amendment, not on defamation. Id. at 6. See also Section III, infra. The School District agreed to pay the student $62,000.
 
5. J.S. v. Bethlehem Area Sch. Dist., 757 A.2d 412 (Pa. Commw. 2000).

8th grader's home-based website included derogatory comments about his math teacher, including: "Why Should She Die?" and "Take a look at the diagram and the reasons I gave, then give me $20.00 to help pay for the hitman." The student voluntarily removed the website a week after the principal learned of it; officials involved the FBI, but took no action against the student during the balance of the school year. However, during the summer, officials decided to impose a 5, then 10-day suspension, which was transformed into expulsion proceedings. The student then brought a lawsuit, appealing the expulsion. Beginning with Tinker, the Court found that off-premises behavior could be punished, if the school could establish that "the conduct materially and substantially interfere[d] with the educational process." Id. at 421.
 
The majority was persuaded this was so, given that students discussed the website while at school and school-sponsored activities. Id. at 424. Perhaps more dispositive was the fact that the statements on the website were considered by the majority to be a threat, noting that the teacher who was the subject of the website was unable to finish the school year and took a medical leave the following year. The dissent observed that the school officials did not believe the statements were a true threat, and only true threats receive no First Amendment protection. Id. at 426-29.
6. Killion v. Franklin Reg. Sch. Dist., 136 F. Supp. 2d 446 (W.D. Pa. 2001).
A junior in high school was suspended (10-day out of school suspension, 5 Saturday morning detentions, 20 hour in-school suspension) over an e-mail the student wrote from home mocking the school's athletic director (commenting on teacher's weight, and sex life). Another student had reformatted the e-mail and distributed it at the school. The Court considered the First Amendment issue presented, utilizing the standard gleaned from the Tinker, Fraser and Hazelwood line of cases, in determining that the school district would need to establish that there was a "substantial disruption" before it could take action against someone for off-premises speech.
 
Id. at 452-54. Dispositive for the Court in this instance was the fact that the speech occurred outside of the school, and was brought to it by a student who did not create it. Id. at 455. In examining the "substantial disruption" issue, the Killion Court looked to the student website cases outlined above: Emmett, Beussink, and Bethlehem. Id. at 454. Emmett and Beussink found no substantial disruption, and Bethlehem did. Here, the Court noted, the school district could not identify any "actual disruption" at the school as a result of the student's e-mail. There was "no evidence that teachers were incapable of teaching or controlling their classes ... [the e-mail] was on school grounds for several days before the administration became aware of its existence, and at least one week passed before [it] took any action." Id. at 455. The school district also argued that there was an "expectation of disruption," because the student's prior like-minded e-mails had resulted in warnings from the school. The Court was not persuaded that this rose to the level of substantial disruption, especially since the student was not actually disciplined for the prior missives. Id. at 456. Finally, the Court considered whether the speech could still be punishable, under the Fraser analysis, as "lewd speech." The Court agreed with the school district that some of the speech in the student's e-mail was lewd, but this was a pyrrhic victory. Since the student here could not be adequately linked to bringing the speech on campus, the school district was powerless to discipline him for it. Id. at 457-58. Justice Brennan's concurrence in Fraser was significant in this regard when he wrote that "if respondent had given the same speech outside of the school environment, he could not have been penalized simply because government officials considered his language to be inappropriate." Id. at 456 (quoting Fraser, 478 U.S. at 688). Killion is important, because it synthesized both the Tinker progeny cases and the recent student website cases. It suggests that primacy will be given to whether there was an actual substantial disruption; the timing of school administration reaction and the collection of evidence pointing to disruption are paramount. As for the secondary line of defense, the school district should be able to show with specificity the disruption that has occurred beforehand, linked to the complained of speech in the instant situation. Killion will probably become the standard with which other Courts will analyze this issue.

B. Media Reported Cases
These are disputes that have been reported in the media, and may or may not have been litigated.

1. Washington (1995)

School / School District: Newport High School
Student & Grade: Paul Kim, senior
Facts: Student's school recommendation for National Merit Scholarship rescinded and endorsements to colleges revoked in response to student's home-based Web page called "The Newport High Unofficial Home Page." Site was satirical regarding his friends, contained links to sexually explicit material.

Result / Status: dispute settled.
 
2. Massachusetts (Spring 1997)

School / School District: Athol-Royalston Regional High School
Student & Grade: unnamed 15-year old

Facts: student was ordered to remove material from his private home page satirizing peers and teachers.

Result / Status: student removed web page.
 
3. Texas (Fall 1997)

School / School District: Texas Academy for Leadership in the Humanities / Lamar University
Student & Grade: Gabriel Kelley, 17-years old

Facts: student's web page was critical of administration's handling of disciplinary matters and was linked to the student government's home page; unclear whether web page was home or school based. Kelley committed suicide on school grounds, and parents sued the University, alleging that school administrators misled Kelley into thinking he would be disciplined, which apparently caused him to become distraught and kill himself.

Result / Status: Trial was to have been conducted in December 1998; outcome unknown.

4. Florida (Fall 1998)

School / School District: Hialeah-Miami Lakes High School / Miami-Dade County School District
Student & Grade: Kyle Stevens, senior

Facts: Student received 10-day suspension over private web site, which criticized assistant principal as having the "personality of sour milk."

Result / Status: Student persuaded district to rescind remaining suspension period and allow him to transfer.
 
5. Georgia (February 1999)

School / School District: Five Forks Middle School / Gwinnett County School District
Student & Grade: Matt Foreman, 14-years old

Facts: Student received 18 week suspension for home-based web site, "Natasha's Heckling Page," which apparently listed ways one could disrupt class.

Result / Status: School board refused to overrule suspension, lawsuit threatened but not brought; student now attending school in a different State.
 
6. Missouri (Spring 1999)

School / School District: Mexico High School
Student & Grade: Brad Gore, junior

Facts: Student suspended for 5 days as a result of web site which contained sarcastic editorials regarding his school, including a page entitled "The System Sucks," as well as pornography and rating teachers on a sexual level; student was allegedly assaulted by another who was offended by the site. Site was apparently created while at school, while content came from home.

Result / Status: Student declined to bring lawsuit.
 
7. New York: Ubriaco v. Albert Magnus High School (Winter1999-2000) 

School / School District: Albertus Magnus High School (Private)
Student & Grade: Peter Ubriaco, 15-years old

Facts: Student was expelled two days after Columbine shootings, for home-based web site which discussed pranks students could play at the local shopping mall (such as trying on 20 pairs of shoes without buying any).

Result: Lawsuit dismissed for lack of jurisdiction because the plaintiffs had failed to establish that the acts of the private school were state actions.  The court found that, while private schools are regulated by the state and may receive some funding from the state, such funding does not transform the acts of these institutions into acts of the state.
 
8. Utah: I.M.L. v. State (Fall 2000)

School / School District: Milford High School / Beaver School District
Student & Grade: Ian Lake, 16-years old 
Facts: Student expelled and charged with criminal libel (served 7 days in jail) for home Web site which referred to female classmates as "sluts," and called the principal "the town drunk."

Result: Civil case between student and school district settled. The student challenged the criminal case brought against him, claiming the criminal libel statute was facially unconstitutional under the First Amendment.  The Supreme Court of Utah ruled in favor of the student and found that Utah's criminal libel statute was overbroad and unconstitutional because it infringed upon constitutionally protected speech.
 
9. Arkansas (June 2000)

School / School District: Valley View School District
Student & Grade: Justin Redman, ninth grade

Facts: Student suspended for 10 days (plus revocation of school computer privileges and imposition of psychological counseling before returning to school) for home-based web site parodying school's official site which was critical of administrators, and was "often vulgar."

Result / Status: Court issued temporary restraining order against school district; case settled in August, 2000.
 
10. Ohio (Winter 2000-01)

School / School District: Otsego High School
Student & Grade: Clayton Telles, senior

Facts: Student suspended 10 days for home-based web site entitled "OstegoSucks.com." Site featured satire of students and faculty.

Result / Status: Litigation was planned, outcome unknown.
 
11. New Mexico (January 2001)

School / School District: Edgewood Middle School
Student & Grade: Mike Hansen, eighth grade

Facts: Student suspended for 1 day for a home-based Web site which included a "Graffiti Wall" message board where students could insert the names of those they hated.

Result / Status: Lawsuit threatened; officials removed suspension from record, as student did not get into any further trouble during the balance of the school year.
 
12. Florida (February 21, 2001)

School / School District: Belleview High School (Ocala)
Student & Grade: Aaron Fiehn, 17-years old

Facts: Off-school web site contained foul language and made derogatory comments of school. Student given a 10 day suspension; school tried to argue that the web site disrupted school activities.

Result / Status: After discussions between Florida ACLU and school officials, school reinstated student after serving 4 days of the suspension.
 
13. Missouri (February 8, 2001)

School / School District: Rolla Public schools
Student & Grade: Dustin Mitchell, junior

Facts: Student suspended (10 days, served 4) for answering "yes" to a question posted on an Internet discussion board that asked if incidents like the one at Columbine High School could occur at his school. Unclear whether this activity was on or off school premises.

Result / Status: ACLU brought suit, and settled with the school district; student moved to a different state.
 
14. Florida (January 23, 2001)

School / School District: Springstead High School (Spring Hill)
Student & Grade: Various students

Facts: Website parodied high school, accusing some teachers of criminal acts, doctored photographs of teachers involved in sexual acts.

Result / Status: Police declined to press charges; school officials still exploring whether to discipline students.
 
15. New York (May, 2001)

School/ School District: Horace Greeley High School (Chappaqua)
Student & Grade: Two male seniors (unidentified)

Facts: Web site listed the names, phone numbers and purported sexual exploits, sexual preferences, looks, eating habits and parents' marital problems of dozens of female classmates. The two male students were arrested and charged each with one count of aggravated harassment (second degree), a misdemeanor with a maximum of up to one year in jail and a $1,000 fine.

Result / Status: District attorney declined to prosecute.
 
16. Pennsylvania: Flaherty v. Keystone Oaks School District (June 25, 2001)

School / School District: Keystone Oaks School District
Student & Grade: Jack Flaherty, senior

Facts: Volleyball player made negative comments about his team in an Internet chat room; student was cut from the team; federal court ordered school district to reinstate student. Coach resigned and district refused to hire a replacement; team forfeited final nine games of season. Contempt charge against school failed.

Result:  The student’s parents brought an action seeking a declaration that portions of the Student Handbook were unconstitutionally overbroad and vague because particular portions allow for punishment of speech that school officials deem to be “inappropriate, harassing, offensive or abusive” without defining those terms or limiting them in relation to geographic boundaries.  The court granted summary judgment in favor of the student.
 
17. Ohio: Coy ex rel. Coy v. Board of Educ. of North Canton City Schools
School/School District: North Canton City School District
Student & Grade: Jonathan Coy, 8th grade

Facts: School offended by home-based web site imposed suspension and expulsion was threatened. The web site contained no mention of teachers or administrators, and no direct mention of the school. School especially disliked a photo showing the student's middle finger with school lockers apparently in the background.

Result: The student and his parents brought an action against the school, alleging it had violated the student's First Amendment rights. The court granted partial summary judgment for the student, including summary judgment on his claim that parts of the school district's student conduct code were facially unconstitutional in that they were overbroad, vague and had been applied in an arbitrary and illegitimate manner.
 
18. Wisconsin

School/School district: Waukesha South High School

Student & Grade: unknown high school student

Facts: A high school student was ordered to perform community service for creating a “goofy” but not slanderous web page of a school staff member.

Result: Outcome unknown.

C. College & University Student Websites
1. "TeacherReviews.com"
In the higher educational setting, students are often asked to fill out course and teacher evaluations near the conclusion of courses. Few students fully realize or appreciate how colleges and Universities utilize these evaluations in determining the job status of their teaching staff. Tenure, promotions, salary raises and bonuses are often tied to these evaluations. There is debate within the academic community concerning the efficacy and appropriateness of these evaluations, but there is little doubt of their prevalence and importance on the academic landscape. Usually, these evaluations are known only to school administrators and to the individual teachers. Rarely has such information been widely or publicly available.

Against this backdrop, a new phenomenon has developed with the aid of the Internet: student-based websites allowing for the postings of teacher evaluations on-line, for whomever wants to view. The most infamous of these is the "TeacherReviews" website, which gained notoriety in the late '90s for the postings concerning two professors at City College of San Francisco.
 Numerous, anonymous, derogatory and highly critical postings appeared on this private Website concerning the professors, who brought a lawsuit alleging defamation.
 
The case eventually settled in the fall of 2000, just a few days before a scheduled motion. In the settlement, the professors agreed to drop their suit, pay a portion of the webmaster's attorney's fees, and also agreed to refrain from posting anonymous reviews of themselves on the site (which they admitted they had done during litigation).
 
2. Public Forum
California State - Northridge: a student utilized the public University's equipment to set up a website devoted to his political views and opinions concerning a local state senate campaign. The University removed the website, prompting a lawsuit. The removal of the website by the University may have been initiated after a candidate threatened to sue the University. The student initially won a preliminary injunction (January, 1997), as the Court found that the University's computer server created a public forum for its students and employees. The University responded by changing its policies, limiting its usage and effectively precluding it from political speech. The Court this time ruled that the forum was not limited, and that the government had a right to restrict its usage.
 
Please also see the discussion concerning the Kincaid v. Gibson case, infra at p. 4.

D. The MySpace Explosion
The social networking site Myspace.com has become a phenomenon among students and young adults.  Since its inception in July 2003, the website has grown to become the most popular site in the United States, surpassing both google and yahoo with the most hits per day.
  

Along with the popularity of MySpace, two concerns have grown: objections to the material teens are posting, and fear of online predators using the site to prey on children.  While the fear of sexual predators has received much press, a number of recent cases show that it is students who are more frequently being punished for their use of the site.

1. Indiana: A.B. v. State
 “A.B.,” a Greencastle Middle School student, made derogatory postings on a Myspace profile created by another student that purported to have been created by Greencastle Middle School Principal Shawn Gobert.  The postings included vulgar epithets and comments concerning the school's policy on body piercings. The state filed a delinquency petition against A.B. alleging several charges. The juvenile court dropped most of the charges but in June found A.B. to be a delinquent child and placed her on nine months of probation. The judge ruled the comments were obscene.  A.B. appealed and the Indiana Court of Appeals found that her comments were protected and that the juvenile court had unconstitutionally restricted her right of free expression. The decision of the juvenile court was reversed and the case was remanded with instructions to vacate the juvenile court’s adjudication.

2. Pennsylvania: Layshock v. Hermitage School District

Justin Layshock, a senior at Hickory High School in Hermitage, Pennsylvania created a MySpace profile on a non-school computer that parodied his school principal, primarily by making references to the principal’s weight. Upon discovering the fake profile, school administrators banned students from using computers for six days and canceled some classes. Once the profile was traced back to Justin, he was suspended for 10 days. In addition, after the suspension, Justin, a gifted learner who was himself a tutor, was transferred into an alternative program for students incapable of functioning in a regular classroom. Justin and his parents sued the school district, superintendent, principal and vice-principal, asserting violations of Justin’s First Amendment rights. The district court denied the student’s motion for a temporary restraining order against the school which would have allowed Justin to go back to regular classes. See Layshock ex rel. Layshock v. Hermitage School Dist., 412 F.Supp.2d 502 (W.D. Pa. 2006).  However, most recently, the court has denied the defendants’ motion to dismiss part of the complaint, allowing the plaintiffs’ First Amendment claims to go forward.

3. Pennsylvania (Spring 2007)

School / School District: Hickory High School

Students: Justin Layshock, Thomas Cooper, Brendan Gebhart, and Christopher Gebhart

Facts: School principal Eric Trosch sued four former students who he claims posted parody Myspace profiles of him saying he smoked pot, kept beer at school and had sex with students.  Trosch alleged that the profiles damaged his reputation, humiliated him and hurt his earning capacity.

Result / Status: To date, the determination of the lawsuit is pending.

2. New Jersey (Fall 2005)

School / School District: Paramus High School
Student & Grade: Laura Iacovacci, junior

Facts: Student was suspended for three days after making a mean post on her MySpace page about another student. School officials also threatened to suspend her further or transfer her out of classes with the other student if any more online comments were made. 

Result / Status: No mention of any planned litigation.

3. Kentucky (Fall 2006)

School: University of the Cumberlands, Kentucky
Student & Grade: Jason Johnson, 20-year-old college student
Facts: Baptist-affiliated college, whose student handbook prohibits homosexual relationships, expelled a gay student for posting comments about his new boyfriend on his Myspace web page. 

Result / Status: Some Kentucky lawmakers have demanded that state funding for the private school’s new pharmacy program be vetoed.  The state attorney general is to provide a legal opinion as to whether the Kentucky constitution permits tax funds to be used for programs at private schools.
 
4. Illinois (2006)

School / School District: Libertyville and Vernon Hills high schools/Community High School District 128
Facts: School board passed rules making high school students “accountable” for any "illegal or inappropriate" material they post to blogs or MySpace web pages.  Students involved in extracurricular activities such as sports or school clubs will have to sign a pledge agreeing that they can be disciplined if any evidence of “illicit behavior” is found on their web pages.
Result / Status: No mention of any planned litigation.
 
5. Illinois (2006)

School District: Plainfield School District 202

Student & Grade: Unnamed 17-year-old high school student

Facts: A 17-year-old student was suspended for 10 days after posting a letter on the Xanga.com website criticizing the school board for the discipline of another student.  The student later posted letters to school administrators stating that “his opinions were being stifled and that he was being bullied into removing information on his blog.” 
Result / Status: The student is now facing expulsion because of his latest posts.
 
6. Indiana (Fall 2006)

School District: Clark-Pleasant School District

Students: Two unnamed middle school students
Facts: The school district approved a policy that “reminds students of the legal liability they risk by posting inaccurate, embarrassing, and perhaps threatening information about others” after experiencing three online incidents:

A male middle school student created a false profile of a teacher with her photo and discussion of her sexual preference,

A male middle school student used a school computer to threaten a teacher with bodily harm, and 

A web page was created on a school library computer that contained racist slurs against an African-American teacher, and discussion of the sexual proclivities of school administrators. 

Result / Status: The outcome of the above three incidents was as follows:

The student was “expelled” for ten days.

The student was expelled and then brought back the next year on probation.

The creator of the web page was never found.
  

7. Texas (Fall 2006)

School/School District: Clark High School/Northside Independent School District
Students & Grades: Benjamin Schreiber, 11th grader and Ryan Todd, 10th grader
Facts: Two students are accused of creating a MySpace page using an assistant principal’s name and picture and written as though she herself had posted the information. The page was allegedly filled with lewd, defamatory and obscene comments, pictures and graphics.

Result / Status: The assistant principal, Anna Draker, filed a civil lawsuit against the two students and their parents, claiming defamation, libel, negligence and negligent supervision over the boys’ use of MySpace.com. Benjamin Schreiber also has juvenile charges pending against him involving retaliation and fraudulent use of identifying information, which are third-degree felonies.
  
8. Texas (Spring 2006)

School/School District: TeWinkle Middle School in Costa Mesa, California
Students & Grades: Unnamed middle school student.
Facts: The student was accused of posting threats against a classmate on MySpace.com. The posts included "I hate [girl's name]" with an expletive and an anti-Semitic reference, and "Who here in the [group name] wants to take a shotgun and blast her in the head over a thousand times?”.
Result / Status: The student is facing expulsion and police are also investigating to determine whether the posting constitutes a hate crime.  In addition, twenty of the student’s classmates have been suspended for viewing the posting.
 
9.  National (Winter 2007)

School Districts: Throughout the United States

Facts: The director of education at the National School Boards Association reports that online threatening, insulting and harassing by students has reached such a state that, "Basically, it is as if everyday a child walks from school, someone stands on a corner and yells something negative. How can the school be held accountable for what happens on the sidewalk?" 

Result / Status: Many school districts across the country are instituting "respect policies" or “honor codes” to address the problem of “cyber-bullying.”  However, the director cautions, "I would really hesitate to see a law passed. You do get very close to infringing on freedom of speech when you start to legislate some of this."

III. Miscellaneous
A. Other Student Related First Amendment Phenomena (K-12)
1. "SchoolRumors.com" - This website served as an anonymous bulletin board "where teens from Los Angeles' San Fernando Valley" called each other slurs. It was shut down on March 2, 2001, when one mocked girl became suicidal.
 
2. "DaHiller" - The unofficial website of Hillside High School (New Jersey). Produced by 16–year-old Sergio Bichao, this website has attracted national media attention. An example of Bichao's work is attached for review. The format imitates famed Internet reporter Matt Drudge's Drudge Report website. The content is largely critical in nature of the administrators at Bichao's high school, but does not appear to be threatening.
 
3. "Boston Public" - This Fox television program featured a student journalist who runs her own home-based website. The website causes much concern and discussion at the school, and many of the student's stories seem devoted to the sex lives of her high school's teachers. Fox actually ran a "mock" version of this website, and a copy of the home page is attached in the materials.

4. Apparel Issues - A rash of cases have been reported in the media concerning the intersection of student clothing and First Amendment issues. In Minnesota, an incident involving a student who wore a "Straight Pride" T-shirt went to federal court. Chambers v. Babbitt,145 F. Supp.2d 1068 (D. Minn. 2001). The school's principal informed the student that he was not to wear the T-shirt again, in light of the offense taken by other students who saw it. A federal judge ruled on May 17, 2001 that the principal had violated the student's First Amendment rights, utilizing the Tinker analysis. The judge found that there was insufficient evidence presented showing that the T-shirt caused disruption within the school. A copy of the judge's decision is attached with these materials. The school district indicated it would abide by the judge's ruling.
 
This is in contrast to a similar case involving the wearing of clothing depicting a "shock rock" music star. Boroff v. Van Wert City Bd. of Educ., 220 F.3d 465 (6th Cir. 2000), dealt with a school's ban of "shock rock" star Marilyn Manson’s religiously-inspired T-shirt. The shirt depicted a three-faced Jesus with the words "believe" and "lie" superimposed over each other. The school ban was based on the shirt's "vulgarity." The Court of Appeals agreed with the ban, noting that school officials may ban such shirts even if they are not obscene and have not caused a substantial disruption. Id. at 470. The Court relied on the Fraser analysis, which allows schools to ban "student speech that is inconsistent with its 'basic educational mission.'" Id., quoting Hazelwood, 484 U.S. at 266; and Fraser, 478 U.S. at 685. The U.S. Supreme Court refused to hear an appeal of the case.
 
Finally, school bans on Confederate Battle Flag symbols on student clothing has been an ongoing battle. In 1991, it was reported that a Georgia school district was sued by the ACLU over the district's ban of the symbol. In a more recent decision in Tennessee, the court refused to grant the students’ request for an injunction banning the school district from prohibiting such symbols on clothing. Because of already existing racial tensions in the school, the court found the school had “reason to believe that a student's display of the Confederate flag might cause disruption and interfere with the rights of other students to be secure and let alone.”
 
The author gratefully acknowledges and thanks Kristin E. Carlson for her contributions to this revised and updated article.
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